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A CONVENTION  has  gained  acceptance  in  American 
historiography  which,  in  this  Orwellian  year  that  has 
L come  to  symbolize  totalitarian  rule,  it  is  fitting  for  us 
to  consider.  I refer  to  the  convention  that  regards  Abraham 
Lincoln  not  simply  as  a forceful  war  leader  who  demonstrated 
the  vast  power  inherent  in  the  presidency,  but  as  a dictator, 
albeit  in  many  accounts  a benevolent  and  constitutional  dicta- 
tor. Lincoln,  it  is  said,  took  the  law  into  his  own  hands  in  meet- 
ing the  attack  on  Fort  Sumter,  and  subsequently  in  dealing  with 
the  problems  of  internal  security,  emancipation,  and  reconstruc- 
tion. The  author  of  a well  known  treatise  on  emergency  govern- 
ment in  the  western  political  tradition  states  that  “it  was  in  the 
person  of  Abraham  Lincoln  that  the  constitutional  dictatorship 
was  almost  completely  reposed.  . . .>n  To  be  sure,  some  writers 
use  the  dictatorship  convention  in  an  expressive  rather  than 
analytical  way  to  describe  the  growth  of  executive  power  during 
the  Civil  War.  Moreover,  although  the  characterization  derives 
from  contemporary  attacks  on  Lincoln  by  the  Confederate  foe 
and  the  Democratic  political  opposition,  it  has  not  on  the  whole 
been  applied  with  hostility.  Yet  it  is  fair  to  ask  whether  any 
description  of  Lincoln  as  a dictator — whether  constitutional  or 
otherwise — is  accurate.  As  one  who  has  himself  employed  the 
convention,  I claim  the  privilege  of  reconsidering  it.  I do  so  not 
only  with  a view  toward  providing  a more  historically  sound 
description  of  Lincoln’s  exercise  of  presidential  power,  but  also 
in  order  to  arrive  at  a clearer  understanding  of  the  conception 
of  constitutionalism  that  sustained  his  wartime  leadership. 


I 


The  dictatorship  charge  was  directed  at  Lincoln  at  the  start  of 
the  Civil  War  by  both  Confederates  and  northern  Democrats 
who  objected  to  the  swift  and  decisive  manner  in  which  he 
placed  the  country  on  a war  footing  to  resist  secession.  Some  of 
Lincoln’s  actions,  such  as  his  calling  up  of  the  militia,  were 
clearly  covered  by  existing  law.  Other  actions,  such  as  his  sus- 
pending the  writ  of  habeas  corpus,  ordering  an  increase  in  the 
size  of  the  regular  army  and  navy,  and  directing  that  money  be 
paid  out  of  the  treasury  for  war  materials,  were  taken  without 
authority  of  any  existing  national  statute.  Were  these  actions 
illegal,  unconstitutional,  and  lawless?  This  became  a bitterly 
disputed  question  in  the  early  months  of  the  war,  and  it  aroused 
even  more  passionate  controversy  when  Lincoln  subsequently? 
under  what  he  claimed  was  the  war  power  of  the  government, 
imposed  martial  law  in  parts  of  the  North,  declared  military 
emancipation  in  rebellious  areas,  and  reorganized  loyal  state 
governments  in  the  occupied  South.  Northern  Democrats  con- 
demned these  measures  as  the  acts  of  a ruthless  military  dictator 
which  undermined  the  Constitution  and  the  rule  of  law.  South- 
erners joined  in  the  condemnation,  and  after  the  war  clung  to 
the  view  of  Lincoln  as  a despot.2 

Although  in  a much  modified  form,  the  dictatorship  theme 
appears  first  to  have  found  serious  scholarly  expression  in  the 
writing  of  William  Archibald  Dunning.  In  his  pioneering  Essays 
on  the  Civil  War  and  Reconstruction  (1897),  Dunning  described  the 
emergence  in  1861  of  a revolutionary  brand  of  constitutionalism 
that  substituted  popular  demand  for  express  legal  mandate  as 
the  basis  of  executive  action.  Reviewing  Lincoln’s  actions  after 
the  attack  on  Sumter,  he  wrote:  “In  the  interval  between  April 
12  and  July  4,  1861,  a new  principle  thus  appeared  in  the  con- 
stitutional system  of  the  United  States,  namely,  that  of  a tempo- 

[ 2 ] 


rary  dictatorship.  All  the  powers  of  government  were  virtually 
concentrated  in  a single  department,  and  that  the  department 
whose  energies  were  directed  by  the  will  of  a single  man.55  Dun- 
ning interpreted  Lincoln’s  presidential  dictatorship,  approved 
by  lawmakers  and  the  electorate,  as  evidence  that  the  idea  of  a 
government  limited  by  “the  written  instructions  of  a past  gener- 
ation had  already  begun  to  grow  dim  in  the  smoke  of  battle.” 
For  Dunning  and  his  followers  the  gravest  departures  from  the 
old  constitutional  law  and  morality  were  perpetrated  by  Con- 
gress during  Reconstruction,  but  the  decline  began  with  Lin- 
coln’s abrogation  of  constitutional  limits  in  the  name  of  military 
necessity  and  popular  demand.3 

Dunning’s  astringent  analysis  established  the  dictatorship  ques- 
tion as  a theme  in  historical  writing  on  the  Civil  War.  Historians’ 
interest  in  the  question  in  part  represented  an  attempt  to  pene- 
trate myths  surrounding  Lincoln’s  political  career  which  had 
prevented  it  from  being  studied  in  a spirit  of  critical  realism. 
The  appeal  of  the  dictatorship  thesis  also  reflected  the  interest  in 
strong  executive  leadership  evinced  by  scholars  and  reformers  in 
the  progressive  era.  Whatever  the  reasons,  scholarly  opinion  on 
Lincoln’s  exercise  of  power  during  the  Civil  War  assumed  points 
of  view  that  have  persisted  to  the  present. 

Three  basic  positions  may  be  distinguished  in  the  literature. 
The  first,  represented  in  the  work  of  Dunning,  adopted  a critical 
if  not  openly  hostile  attitude  toward  the  idea  of  presidential 
dictatorship.  A second  point  of  view,  seen  in  the  account  of 
James  Ford  Rhodes,  expressed  critical  approval  of  Lincoln’s 
purportedly  dictatorial  actions.  A third  position  viewed  Lin- 
coln’s wartime  dictatorship  with  unqualified  approval,  and  was 
illustrated  in  the  robust  writing  of  John  W.  Burgess. 

Whereas  Dunning  drew  basically  negative  conclusions  about 
constitutional  dictatorship,  James  Ford  Rhodes  described  Lin- 
coln’s exercise  of  war  powers  with  qualified  approval.  In  the 


third  volume  of  his  history,  Rhodes  said  executive  measures 
taken  at  the  start  of  the  war  were  “the  acts  of  a Tudor  rather 
than  those  of  a constitutional  ruler.”  Yet  while  attributing  des- 
potic powers  to  Lincoln,  he  observed  that  “never  had  the  power 
of  dictator  fallen  into  safer  and  nobler  hands.”4  In  his  fourth 
volume  Rhodes  was  more  critical.  Quoting  at  length  from  two 
of  Lincoln’s  keenest  critics,  former  Supreme  Court  Justice  Ben- 
jamin R.  Curtis  and  conservative  legalist  Joel  Parker,  he  ex- 
pressed disapproval  of  the  arbitrary  arrests  and  interference 
with  freedom  of  the  press  for  which  Lincoln  was  responsible. 
The  respect  for  the  Constitution  commonly  ascribed  to  Lincoln, 
Rhodes  suggested,  had  prevented  the  post-Civil  War  generation 
from  appreciating  “the  enormity  of  the  acts  done  under  his 
authority.”  The  historian  also  faulted  Lincoln’s  defense  of  the 
government’s  policy  in  the  famous  Vallandigham  affair  as  the 
argument  of  a clever  attorney  and  politician,  not  that  of  a states- 
man. Nevertheless,  Rhodes  concluded  on  a favorable  note,  de- 
claring that  Lincoln  was  “no  Caesar  or  Napoleon  . . . sought  no 
self-aggrandizement,  . . . [and]  had  in  his  own  loyal  and  unself- 
ish nature  a check  to  the  excessive  use  of  absolute  power.  . . .”5 
Arch-nationalist  John  W.  Burgess,  not  only  acknowledging 
presidential  dictatorship  during  the  Civil  War  but  also  praising 
it  as  both  wise  and  constitutional,  represented  a third  point  of 
view  on  the  dictatorship  question.  Burgess  agreed  that  certain  of 
Lincoln’s  actions,  such  as  his  directing  an  increase  in  the  size  of 
the  army  and  navy,  contradicted  express  constitutional  provi- 
sions. Yet  may  not  the  president,  he  asked,  “in  accordance  with 
the  spirit  of  the  Constitution,  in  time  of  invasion  or  rebellion  . . . 
ask  his  fellow-countrymen  to  come  to  the  armed  support  of  the 
Government  and  the  country”?  Burgess  regarded  congressional 
approval  of  Lincoln’s  actions  in  1861  as  placing  the  President 
“practically  in  the  position  of  a military  dictator.”  And  in  his 
opinion  this  was  “good  political  science  and  good  public  pol- 
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Lincoln  presided  over  the  burial  of  the  Constitution  in  this  Democratic  cartoon  published  in  1 864. 


icy.”  A constitution  that  did  not  permit  the  exercise  of  extraor- 
dinary dictatorial  power,  he  reasoned,  invited  violation  in  times 
of  national  crisis.6  Burgess  conceded,  however,  that  the  question 
of  the  president’s  temporary  dictatorial  powers  was  an  unre- 
solved constitutional  problem.7 

World  War  I stimulated  further  consideration  of  the  dictator- 
ship problem  and  reinforced  the  tendency  to  examine  Lincoln 
in  this  light.8  For  some  historians,  critical  realism  demanded 
acknowledgment  of  Lincoln’s  successful  exercise  of  dictatorial 
powers,  tempered  by  doubts  about  the  wisdom  of  such  a course 
if  attempted  by  less  gifted  leaders.  Nathaniel  W.  Stephenson,  for 
example,  examining  the  contradiction  during  the  Civil  War  be- 
tween the  exercise  of  war  powers  and  individual  liberty,  attrib- 
uted to  Lincoln  the  belief  that  in  time  of  emergency  the  only 
recourse  was  to  follow  the  Roman  precedent  and  permit  the  use 
of  extraordinary  power.  Lincoln’s  view,  he  concluded,  was  that 
democracy  must  learn  to  use  the  dictator  as  a necessary  war 
tool.  Yet  it  remained  to  be  seen,  Stephenson  wrote  in  1918, 
whether  Lincoln’s  approach  ought  to  become  the  model  for 
democratic  governments  to  follow.9  In  his  Constitutional  Problems 
under  Lincoln  (1926),  James  G.  Randall  similarly  recounted  emer- 
gency executive  actions  during  the  war  that  went  far  beyond  the 
normal  sphere  of  presidential  power.  In  Randall’s  view,  Lincoln 
acted  with  notable  restraint  and  leniency,  and  a high  regard  for 
individual  liberty.  Reflecting  the  growing  acceptance  of  the  des- 
potism theme,  he  wrote  apologetically:  “If  Lincoln  was  a dicta- 
tor, it  must  be  admitted  that  he  was  a benevolent  dictator.”  Yet 
it  was  questionable,  Randall  concluded,  whether  in  a democ- 
racy even  a benevolent  dictator  ought  to  be  encouraged.10 

Randall  explored  the  dictatorship  problem  more  fully  in  a 
subsequent  essay.  Although  accepting  the  analytical  usefulness 
of  the  concept,  he  was  concerned  to  draw  distinctions  between 
Lincoln’s  exercise  of  power  and  dictatorship  as  a phenomenon 


of  twentieth  century  politics.  Randall  conceded  that  in  seeking 
legislative  approval  for  emergency  measures  at  the  start  of  the 
war,  Lincoln  acted  in  the  manner  of  a dictator,  and  departed 
significantly  from  previous  constitutional  practice  in  the  United 
States.  Lincoln’s  exercise  of  power  was  tempered  by  humane 
liberal  instincts,  however,  so  that  compared  to  contemporary 
examples  his  governing  methods  fell  far  short  of  genuine  dicta- 
torship. The  principal  difference  between  Lincoln  and  modern 
dictators,  Randall  pointed  out,  was  that  Lincoln  used  his  ex- 
traordinary powers  to  save  democracy,  not  to  subvert  it.  Ran- 
dall’s judicious  assessment,  critical  from  the  standpoint  of  tradi- 
tional limited  government  yet  ultimately  approving  of  Lincoln, 
was  echoed  in  other  works  of  the  1930s  and  1940s.11 

In  1948  Clinton  Rossiter,  a political  scientist,  gave  powerful 
reinforcement  to  the  dictatorship  theme  in  a comparative  study 
of  crisis  government  in  England,  France,  Germany  and  the 
United  States.  Reflecting  the  faith  in  executive  power  shared  by 
many  political  scientists  in  the  New  Deal  era,  he  argued  that 
temporary  conferral  of  absolute  power  on  a single  ruler  was  an 
essential  feature  of  constitutional  government.  Rossiter  recog- 
nized that  federalism,  the  separation  of  powers,  and  civil  liber- 
ties guarantees  were  major  obstacles  to  the  creation  of  constitu- 
tional dictatorship  in  the  United  States.  The  existence  of  a 
strong  executive  made  it  possible,  however,  and  Lincoln’s  ac- 
tions during  the  Civil  War  first  demonstrated  this  truth.  Acting 
“on  no  precedent  and  under  no  restraint,”  Lincoln,  in  Rossiter’s 
view,  “was  the  government  of  the  United  States”  from  the 
attack  on  Sumter  until  the  convening  of  Congress  three  months 
later.  Thereafter  the  president  shared  power  with  the  legislature 
on  many  issues,  but  acted  unilaterally  as  necessity  demanded. 
“Lincoln’s  actions,”  Rossiter  concluded,  “form  history’s  most 
illustrious  precedent  for  constitutional  dictatorship.”  Although 
admitting  that  this  precedent  could  be  used  for  bad  as  well  as 


good  purposes,  Rossiter’s  endorsement  of  constitutional  dicta- 
torship was  as  enthusiastic  and  unapologetic  as  Burgess’s  fifty 
years  earlier.12 

Outside  the  “lost  cause”  tradition  carried  on  by  unrepentant 
Confederate  sympathizers,  few  if  any  writers  of  serious  history  in 
the  period  1900  to  1950  applied  the  dictatorship  idea  to  Lincoln 
in  an  outright  condemnatory  manner.13  But  this  changed  in  the 
1 960s  as  the  liberal  consensus  in  American  historical  writing  col- 
lapsed, and  presidential  government — now  called  the  “imperial 
presidency” — came  under  attack  in  the  aftermath  of  the  Viet- 
nam War.  A harbinger  of  the  overtly  anti- Lincoln  point  of  view 
was  Edmund  Wilson’s  essay  on  the  Civil  War  president  in  Patri- 
otic Gore  (1962).  Wilson  argued  that  in  the  Lyceum  address  of 
1838,  Lincoln  identified  with  the  tyrant  against  whom  his  ap- 
peal for  law  and  order  was  ostensibly  directed.  “In  the  poem 
that  Lincoln  lived,”  Wilson  wrote,  “it  was  morally  and  dramat- 
ically inevitable  that  this  prophet  who  had  crushed  opposition 
and  sent  thousands  of  men  to  their  deaths  should  finally  attest  his 
good  faith  by  laying  down  his  own  life  with  theirs.”14 

In  subsequent  years  several  scholars  followed  the  direction 
pointed  by  Wilson.  Reviving  the  point  of  view  most  clearly  ex- 
pressed earlier  by  Dunning,  political  scientist  Gottfried  Dietze 
termed  Lincoln’s  constitutional  dictatorship  a “constitutional 
tragedy.”  Though  crediting  Lincoln  with  benign  motives,  Dietze 
said  his  wartime  actions  were  nonetheless  revolutionary.  Lincoln 
prepared  the  way  for  an  “omnipotent  national  executive”  who 
felt  entitled  to  do  whatever  he  considered  in  the  national  in- 
terest, irrespective  of  the  rights  and  interests  of  the  states,  the 
coordinate  branches  of  the  government,  and  individual  citi- 
zens.15 Willmoore  Kendall,  viewing  Lincoln  as  the  precursor  of 
liberal  activist  presidents  in  the  twentieth  century,  went  beyond 
the  dictatorship  charge  and  accused  him  of  derailing  the  Amer- 
ican political  tradition.  According  to  Kendall,  Lincoln  placed 


the  United  States  on  the  road  to  centralized  egalitarianism  by 
making  equality  an  all-consuming  national  purpose,  in  deroga- 
tion of  the  tradition  of  community  self-government  under  ma- 
jority rule  and  legislative  supremacy.16  In  an  essay  comparing 
Lincoln  and  Chief  Justice  Roger  B.  Taney,  Robert  M.  Spector 
asserted  that  Lincoln’s  example  of  unilateral  executive  action 
formed  a dangerous  precedent  because  it  could  allow  a dema- 
gogic leader  to  determine  the  meaning  of  the  Constitution.  In- 
sisting on  the  law  of  necessity  in  contrast  to  Taney’s  attempt  to 
maintain  the  rule  of  law,  Lincoln  in  Spector’s  judgment  left  a 
destructive  constitutional  legacy.17 

More  recently  M.  E.  Bradford,  writing  with  a passion  worthy 
of  preeminent  Lincoln  hater  Lyon  Gardiner  Tyler,  has  con- 
demned Lincoln’s  wartime  dictatorship.  Bradford  sees  Lincoln’s 
actions  as  the  start  of  the  imperial  presidency  and  the  point  in 
our  history  where  republican  government  began  to  degenerate 
into  egalitarian  democracy.18  In  a breath-taking  psychohistor- 
ical  interpretation  that  demonstrates  the  convergence  of  ideo- 
logical extremes,  radical  political  scientist  Dwight  G.  Anderson 
contends  that  Lincoln  “arrogated  to  himself  virtually  dictatorial 
power”  and  transformed  the  presidency  into  an  elective  king- 
ship.  Driven  by  his  desire  for  fame  and  distinction,  Lincoln  is 
described  as  having  repudiated  the  constitutional  order  of  the 
framers  and  founded  a new  Union  which  he  made  the  basis  of  a 
political  religion.  Anderson  concludes  that  Lincoln  thus  pro- 
vided a revolutionary  model  of  executive  leadership  that  has 
driven  twentieth  century  presidents  to  project  the  United  States 
into  a world  imperialist  role.19 

In  1979  Don  E.  Fehrenbacher  stated  that  more  historians 
have  described  Lincoln  as  a dictator  or  constitutional  dictator 
than  any  other  president.20  Fehrenbacher  did  not  do  so  himself, 
however,  thereby  implicitly  aligning  himself  with  those  histo- 
rians who  have  rejected  the  dictatorship  theme  in  relation  to 


Lincoln.21  Lord  Charnwood,  for  example,  with  notable  simplic- 
ity, stated  in  his  biography  that  Lincoln  was  neither  a dictator 
nor  an  English  prime  minister,  but  an  elected  officer  whose 
powers  and  duties  were  prescribed  by  a fixed  constitution.22 
Andrew  G.  McLaughlin,  in  a memorable  essay  of  1936,  viewed 
Lincoln  as  “an  archconstitutionalist”  whose  “dominating  im- 
pulse was  to  protect  the  very  nature  of  the  republic.”23  More 
recently  the  English  scholar  K.  G.  Wheare  and  the  American 
constitutional  historian  Harold  M.  Hyman  have  criticized  the 
interpretation  of  Lincoln  as  a dictator.24  Nevertheless,  the  con- 
vention persists.  Thus  Arthur  M.  Schlesinger,  Jr.,  in  his  account 
of  the  imperial  presidency,  states  that  “Lincoln  successfully 
demonstrated  that,  under  indisputable  crisis,  temporary  despo- 
tism was  compatible  with  abiding  democracy,”  while  political 
scientist  Richard  M.  Pious  in  a new  study  of  the  presidency 
describes  Lincoln’s  exercise  of  power  as  a constitutional  dicta- 
torship.25 


11 

In  assessing  the  validity  of  the  dictator  theme  in  the  study  of 
Lincoln’s  presidency  the  historian  may  properly  turn  to  the  po- 
litical scientist  for  analytical  assistance.  The  essence  of  dictator- 
ship is  unlimited  absolute  power  or  domination  of  the  state  by 
an  individual  or  a small  group.  According  to  the  classic  work  of 
Alfred  Cobban,  the  political  power  of  the  dictator  must  emanate 
from  his  will,  it  must  be  exercised  frequently  in  an  arbitrary 
manner,  it  must  not  be  limited  in  duration  to  a specific  term  of 
office,  and  the  dictator  must  not  be  responsible  to  any  other  au- 
thority.26 Arbitrary  and  unpredictable  in  its  effects,  dictatorial 
power  has  the  connotation  of  transgressing  legal  limitations  and 
the  boundaries  of  political  legitimacy.  The  concept  of  constitu- 
tional dictatorship  is  apparently  intended  to  remove  the  stigma 


of  illegality  or  nonlegitimacy,  and  refers  to  the  temporary  in- 
vesting of  absolute  power  in  a single  ruler.27 

Notwithstanding  the  pedigree  of  this  notion,  there  is  merit  in 
the  suggestion  that  the  existence  of  institutions  of  accountability 
and  responsibility  marks  the  critical  and  essential  difference  be- 
tween dictatorship  and  constitutional  government.  Where  such 
institutions  exist,  the  idea  of  constitutional  dictatorship  becomes 
meaningless.28  Those  who  have  subscribed  to  the  dictatorship 
thesis  in  analyzing  Lincoln  have  generally  acknowledged  that 
emergency  government  in  the  United  States  bears  little  resem- 
blance to  the  methods  of  crisis  government  in  other  countries. 
Rossiter,  the  most  systematic  exponent  of  the  dictatorship  idea, 
even  admits  that  as  applied  to  the  United  States  the  term  is  an 
hyperbole.29  How,  then,  account  for  the  persistence  of  the  con- 
vention? For  those  who  are  hostile  to  Lincoln  it  is  of  course  an 
effective  term  of  opprobrium.  Among  those  whose  historical 
judgment  of  Lincoln  is  favorable,  reliance  on  the  dictatorship 
theme  is  more  puzzling.  Perhaps  it  has  dramatic  and  heuristic 
appeal  as  a way  of  understanding  and  dealing  with  situations 
which  require  the  application  of  force,  without  abandoning  the 
idea  of  limitations  on  power.  It  may  be  that  the  persistence  of 
the  dictatorship  convention  owes  something  to  the  ancient  long- 
ing for  a philosopher-king,  especially  among  intellectuals.  More 
certain  it  is  that  the  convention  reflects  the  strand  of  western 
political  thought  that  emphasizes  the  necessity  of  a positive  exer- 
cise of  government  power,  and  specifically  in  the  American  con- 
text the  penchant  of  twentieth-century  liberalism  for  centralized 
executive  and  bureaucratic  power. 

Whatever  reasons  may  have  made  the  dictatorship  idea  ana- 
lytically appealing  in  the  past,  it  is  my  contention  that  its  use 
distorts  our  constitutional  history  in  general,  and  that  it  is  espe- 
cially misleading  and  inaccurate  as  a description  of  Lincoln’s 
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presidency.  Where  real  and  distinct  limitations  on  the  exercise 
of  governmental  power  exist,  in  the  form  of  counterbalancing 
authority  and  institutions  of  accountability,  there  dictatorship 
— be  it  called  constitutional  or  otherwise — does  not  exist.30  The 
dictatorship  theme  is  particularly  inapposite,  moreover,  with 
reference  to  Lincoln’s  exercise  of  power  during  the  Civil  War, 
which  was  constantly  subjected  to  the  restraints  of  congressional 
initiative  and  reaction,  political  party  competition,  and  the  cor- 
recting pressures  of  public  opinion.  But  in  rejecting  the  dictator- 
ship convention  we  have  more  to  rely  on  than  the  fact  that 
politics — and  the  freedom  that  it  necessarily  implies — continued 
during  the  war.  We  are  afforded  unique  insight  into  the  problem 
of  wartime  government  by  Lincoln’s  own  analysis  of  the  dicta- 
torship question,  and  by  the  constitutional  justification  that  sus- 
tained his  exercise  of  power  between  Sumter  and  Appomattox. 

hi 

A critic  of  the  Democratic  doctrine  of  broad  executive  power 
early  in  his  political  career,  Lincoln  throughout  his  presidency 
was  conscious  of  and  respected  the  legal  limits  which  circum- 
scribed the  office  of  chief  magistrate.  In  part  seeking  to  allay 
southern  apprehension,  in  part  expressing  his  considered  consti- 
tutional judgment,  he  saw  fit,  upon  taking  office  in  1861,  to 
comment  on  the  generally  restricted  scope  of  the  federal  govern- 
ment’s field  of  action.  The  Constitution,  he  said  in  his  first 
inaugural  address,  gave  government  officials  “but  little  power 
for  mischief.”  No  single  administration,  he  asserted,  as  long  as 
the  people  to  whom  it  was  accountable  remained  virtuous  and 
vigilant,  could  seriously  injure  the  government  within  a four- 
year  term.  As  chief  executive,  Lincoln  conceived  it  his  duty  to 
administer  the  government  as  it  came  to  him  and  transmit  it  to 
his  successor  unimpaired.  Addressing  the  issue  of  secession,  he 
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emphasized  in  his  inaugural  address  that  he  had  no  discretion- 
ary authority  to  fix  terms  for  the  separation  of  the  states,  a thing 
that  only  the  people  could  do  if  they  so  desired.31 

Lincoln’s  respect  for  the  legal  limits  on  executive  power  was 
evident  in  his  dealing  both  with  pedestrian  administrative  ques- 
tions and  larger  matters  of  state.  In  March  1861,  for  example, 
he  drafted  an  order  establishing  a central  bureau  to  supervise 
the  organization,  drill,  and  equipment  of  the  militia.  Inquiring 
as  to  his  legal  authority  to  do  so,  he  was  informed  by  the  Attor- 
ney General  that  none  existed,  and  the  order  was  not  given.32 
On  numerous  other  issues  Lincoln  routinely  sought  opinions 
concerning  his  legal  authority  to  perform  executive  acts.33  And 
consistent  with  the  narrow  view  of  executive  power  which  he 
had  expressed  in  the  1 840s,  he  denied  that  he  could  veto  legisla- 
tion merely  on  the  basis  of  subjective  disagreement  with  the 
policy  contained  in  legislation.34 

From  time  to  time  Lincoln  specifically  commented  on  the 
dictatorship  question,  which  was  a controversial  subject  through- 
out the  war.  He  did  so  for  the  first  time  in  the  Browning  letter  of 
September  22,  1861,  dealing  with  his  revocation  of  the  emanci- 
pation order  issued  by  General  John  C.  Frdmont  in  Missouri. 
Writing  to  Republican  Senator  Orville  H.  Browning  of  Illinois, 
Lincoln  expressed  the  opinion  that  slaves,  like  other  property, 
could  be  seized  and  temporarily  used  for  military  purposes.  But 
their  permanent  status  could  not  be  determined  by  a military 
decree,  such  as  Frdmont’s,  that  was  based  on  “purely  political” 
reasons  “not  within  the  range  of  military  law,  or  necessity.”  To 
do  that,  said  Lincoln,  would  be  “simply  ‘dictatorship,’”  for  it 
would  assume  that  a military  commander  “may  do  anything  he 
pleases,”  such  as,  in  the  present  instance,  confiscating  the  lands 
and  freeing  the  slaves  of  loyal  as  well  as  disloyal  people.  Lincoln 
believed  that  Congress  might  by  legislation  permanently  fix  the 
status  of  slaves  employed  for  military  purposes.  “What  I object 
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to,”  he  explained,  “is  that  I as  President,  shall  expressly  or  im- 
pliedly seize  and  exercise  the  permanent  legislative  functions 
of  the  government.”35 

The  usual  view  of  Lincoln’s  presidency  is  that  he  abandoned 
this  narrow  conception  of  executive  power  in  favor  of  a more 
plenary  one  which  allowed  him  to  do  what  he  had  prohibited 
Fremont  from  doing.36  In  May  1862,  for  example,  he  revoked 
another  emancipation  order,  issued  by  General  David  Hunter 
in  South  Carolina.  In  doing  so  he  announced:  “. . . whether  it  be 
competent  for  me,  as  Commander-in-Chief  of  the  Army  and 
Navy,  to  declare  the  Slaves  of  any  state  or  states,  free,  and 
whether  at  any  time,  in  any  case,  it  shall  have  become  a neces- 
sity indispensable  to  the  maintenance  of  the  government,  to 
exercise  such  supposed  power,  are  questions  which,  under  my 
responsibility,  I reserve  to  myself.  . . .”37  Of  apparently  similar 
import  is  Lincoln’s  statement  of  September  1862,  that  he  had  no 
objection  to  a proclamation  of  emancipation,  since  his  power  as 
commander-in-chief  gave  him  “a  right  to  take  any  measure 
which  may  best  subdue  the  enemy.”38  It  was  of  course  on  this 
military  basis  that  the  Emancipation  Proclamation  rested — a 
basis  succinctly  described  by  Lincoln  in  the  Conkling  letter  of 
August  1863  when  he  wrote:  “I  think  the  constitution  invests  its 
commander-in-chief,  with  the  law  of  war,  in  time  of  war.”39 

This  apparent  progression  toward  a concept  of  plenary  execu- 
tive power  is  cited  in  support  of  the  constitutional  dictatorship 
thesis.40  Yet  the  position  attributed  to  Lincoln  in  1862-63  does 
not  necessarily  contradict  the  position  he  assumed  in  1861,  as 
expressed  in  the  Browning  letter.  At  that  time  Lincoln  said  that 
military  power  could  not  be  used  for  purely  political  reasons  to 
emancipate  slaves  and  determine  their  future  status.  He  did  not, 
in  the  Browning  letter,  disclaim  power  as  commander-in-chief 
to  free  and  fix  the  status  of  slaves  for  military  reasons  essential  to 
the  preservation  of  the  government.  In  1863  he  deemed  it  neces- 

[ 13  ] 


sary  to  exercise  such  power,  which  may  properly  be  regarded  as 
having  been  reserved  in  the  revocation  of  the  Fr&nont  order. 

In  explaining  his  view  of  dictatorship,  Lincoln  in  the  Brown- 
ing letter  also  disavowed  the  ability  of  the  executive  to  exercise 
“the  permanent  legislative  function  of  the  government,”  as  in 
determining  the  permanent  status  of  slaves  used  for  military 
purposes.  This  position,  too,  he  maintained  later  in  the  war. 

Here  it  is  important  to  note  the  controversy  in  1 863  over  the 
validity  and  legal  effect  of  the  Emancipation  Proclamation. 
Democrats  called  the  proclamation  an  unconstitutional  and  ille- 
gal nullity;  conservative  Unionists  thought  it  was  temporarily 
effective  where  military  authority  might  make  it  so;  and  the 
main  body  of  Republicans  said  it  conferred  a right  of  personal 
liberty.41  Lincoln  believed  the  Emancipation  Proclamation  con- 
stitutional, though  acknowledging  it  might  be  found  to  be  other- 
wise, and  pledged  to  maintain  the  freedom  of  emancipated 
slaves.42  Yet  he  claimed  no  authority  to  fix  the  legal  status  of 
freed  slaves,  nor  to  abolish  slavery  in  state  laws  and  constitu- 
tions. It  soon  became  clear  that  a constitutional  amendment 
prohibiting  slavery  and  permanently  guaranteeing  the  freedom 
of  the  emancipated  blacks  was  necessary.  Lincoln  of  course  lent 
his  political  support  to  this  undertaking,  but  in  a constitutional 
sense  the  framing  and  adoption  of  the  Thirteenth  Amendment 
were  none  of  his  affair  as  chief  executive.43  This  ultimate  exer- 
cise of  the  legislative  power,  as  Lincoln  noted  in  the  Browning 
letter  of  1861,  belonged  to  the  people  and  their  elected  repre- 
sentatives in  the  law  making  branch. 

Lincoln  remained  conscious  of  the  restriction  on  military  power 
which  he  considered  the  essential  safeguard  against  dictatorship. 
Urged  by  Secretary  of  the  Treasury  Salmon  P.  Chase  in  1863  to 
extend  the  Emancipation  Proclamation  to  parts  of  Virginia  and 
Louisiana  that  had  been  exempted,  he  refused  on  the  ground 
that  the  order  “has  no  constitutional  or  legal  justification,  except 
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as  a military  measure.55  To  apply  it  in  the  absence  of  military 
necessity,  he  told  Chase,  “without  any  argument,  except  the  one 
that  I think  the  measure  politically  expedient,  and  morally 
right,55  would  be  to  give  up  “all  footing  upon  the  constitution  or 
law.  ...”  In  the  language  used  in  his  1861  comment  upon  dicta- 
torship, it  would  be  acting  for  “purely  political”  reasons.  Lin- 
coln asked:  “Would  I not  thus  be  in  the  boundless  field  of 
absolutism?”  And  would  not  such  a course  provoke  fears  that 
“without  any  further  stretch,  I might  do  the  same  in  Delaware, 
Maryland,  Kentucky,  Tennessee,  and  Missouri;  and  even  change 
any  law  in  any  state?5544 

It  is  possible  of  course  to  dismiss  these  professions  of  concern 
for  constitutional  limitations  and  determination  to  avoid  dicta- 
torial solutions  as  mere  rhetoric.  It  is  virtually  impossible,  how- 
ever, to  deny  the  most  impressive  evidence  weighing  against  the 
dictatorship  thesis — the  continuation  of  party  competition  in 
the  election  of  1864. 

As  Mark  E.  Neely,  Jr.  has  recently  observed,  historians  have 
generally  failed  to  appreciate  the  critical  nature  of  this  election, 
in  which  the  Democrats  demanded  the  cessation  of  hostilities 
and  refrained  from  opposition  to  slavery.  Although  one  cannot 
know  what  would  have  happened  had  McClellan  won,  the  pos- 
sibility of  a negotiated  settlement  recognizing  the  Confederacy 
and  the  greater  likelihood  of  the  continuation  of  slavery  ought 
to  be  acknowledged.45  Historians  have  also,  it  should  be  noted, 
failed  to  appreciate  the  significance  for  American  constitution- 
alism in  the  very  fact  that  the  election  was  held.  In  part  this 
failure  stems  from  the  tendency  common  in  stable  democratic 
societies  to  take  for  granted  institutions  and  procedures  that 
most  other  countries  must  still  struggle  to  achieve.  It  also  reflects 
the  peculiar  American  attitude  toward  politics,  which  at  times 
seems  to  regard  elections  as  more  to  be  regretted  and  endured 
than  applauded  as  a vital  part  of  constitutional  government.  In 
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any  case,  in  facing  the  Democratic  challenge  in  1864,  Lincoln 
accepted  a risk  and  permitted  his  power  to  be  threatened  in  a 
way  that  no  dictator,  constitutional  or  not,  would  have  tolerated. 

Lincoln  was  aware  of  the  critical  nature  of  the  election  and  of 
its  importance  for  republican  constitutionalism.  Although  Dem- 
ocratic victory  might  lead  to  disunion  and  the  preservation  of 
slavery,  he  never  wavered  in  his  willingness  to  accept  the  possi- 
bility of  a change  in  administration.  In  August  1864  he  recorded 
privately  his  determination,  should  he  lose  the  election,  to  coop- 
erate with  the  Democratic  president-elect  in  a final  effort  to  save 
the  Union.46  When  the  election  was  over,  Lincoln  told  his  cabi- 
net of  this  resolve,  explaining  that  both  duty  and  conscience 
required  it.47  As  Charles  A.  Beard  wrote,  “This  is  not  the  lan- 
guage of  a despot,  a Caesar  or  a wrecker.  It  is  the  language  of  a 
man  remarkably  loyal  to  constitutional  methods,  ready  to  abide 
by  the  decision  of  the  people  lawfully  made.  . . .”48 

During  the  campaign  there  were  rumors  that,  if  defeated, 
Lincoln  would  try  to  “ruin  the  government,”  as  a dictator  might 
contemplate  doing.49  In  October  1864  Lincoln  addressed  these 
rumors.  Stating  that  he  was  trying  to  save  the  government,  not 
destroy  it,  he  publicly  pledged  that  he  would  serve  as  President 
until  March  4,  1865,  and  that  whoever  was  constitutionally 
elected  would  at  that  time  be  installed  as  chief  magistrate.  Lin- 
coln also  intended  this  statement  to  allay  apprehension  that  if 
the  Democratic  party  won,  it  would  try  to  seize  the  government.50 

After  the  election,  Lincoln  summed  up  its  significance  before 
a public  gathering  at  the  White  House.  If  the  rebellion  tested 
the  people  when  they  were  united,  he  suggested,  “must  they  not 
fail  when  divided , and  partially  paralized  by  a political  war 
among  themselves?”  But  the  election  was  a necessity.  “We  can 
not  have  free  government  without  elections;”  he  declared,  “and 
if  the  rebellion  could  force  us  to  forego,  or  postpone  a national 
election,  it  might  fairly  claim  to  have  already  conquered  and 
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ruined  us.”  Returning  to  the  question  that  he  had  posed  at  the 
start  of  the  war,  namely,  whether  a democratic  government 
could  defend  itself,  he  said  the  election  demonstrated  “that  a 
people’s  government  can  sustain  a national  election,  in  the  midst 
of  a great  civil  war.”51 

Lincoln’s  well  reasoned  and  persuasive  analysis  of  the  dicta- 
torship question  ought  not  to  strike  us  as  remarkable.  What  is 
remarkable,  in  view  of  the  evidence  that  so  plainly  refutes  it,  is 
the  persistence  of  the  dictatorship  convention.  Surely  there  is  a 
more  accurate  way  to  describe  the  exercise  of  presidential  power 
during  the  Civil  War  and  its  constitutional  justification  than  by 
invoking  this  dubious  notion.  Nor  will  the  concept  of  a “consti- 
tutional” dictatorship,  as  I have  suggested,  answer  our  needs. 
In  either  version  the  dictatorship  argument  is  flawed  because 
it  requires  the  conclusion  that  the  existing  Constitution  was 
inadequate. 

An  alternative  interpretation  of  Civil  War  government,  not- 
ing its  substantial  continuity  with  prewar  practices,  would  hold 
that  the  Constitution,  limitations  and  all,  was  adequate  to  the 
needs  of  the  Union  in  this  its  severest  crisis.  The  nation’s  organic 
law  was  not  set  aside  for  an  unlimited,  dictatorial  concentration 
of  power.  On  the  contrary,  the  Constitution  continued  to  serve 
both  as  symbol  and  source  of  governmental  legitimacy  and  as  a 
normative  standard  for  the  conduct  of  politics.  To  assist  in  un- 
derstanding this  alternative  constitutional  outlook  we  can  con- 
sult no  more  perceptive  or  authoritative  explanation  than  the 
rationale  that  Lincoln  himself  offered  for  wartime  executive 
action. 


iv 


Lincoln  employed  a two-track  constitutional  justification  in  ex- 
plaining the  legitimacy  of  controversial  measures  adopted  under 
executive  authority.  The  first  and  more  familiar  track  involved 


[ 17  ] 


legalistic  arguments  from  the  text  of  the  Constitution.  The  sec- 
ond involved  more  broadly  political  arguments  concerning  the 
relationship  between  the  Union,  the  Constitution,  and  the  na- 
ture of  republican  government.52 

An  able  lawyer  familiar  with  constitutional  analysis,  Lincoln 
frequently  advanced  legalistic  arguments  in  which  the  Consti- 
tution was  conceived  of  as  a form  of  positive  law.53  Perhaps  his 
best  known  argument  in  this  mode  concerned  executive  suspen- 
sion of  the  privilege  of  the  writ  of  habeas  corpus.  In  his  July  4, 
1861  message  to  Congress,  he  cited  Article  I,  Section  9 of  the 
Constitution,  which  confers  power  to  suspend  the  writ  of  habeas 
corpus  in  cases  of  rebellion  or  invasion  when  the  public  safety 
requires  it.  Since  the  Constitution  does  not  specify  who  may 
exercise  this  power,  Lincoln  reasoned  that  the  President  could 
do  so,  in  time  of  emergency  when  Congress  was  not  in  session.54 

Lincoln  offered  additional  constitutional  justification  of  habeas 
corpus  suspension  in  the  Corning  letter  of  June  1863.  Democratic 
critics  contended  that  the  government  could  make  no  arbitrary 
arrests  nor  suspend  the  habeas  corpus  privilege  outside  the  area 
of  rebellion  and  lines  of  military  occupation.  Lincoln  argued  in 
contrast  that  since  the  Constitution  “makes  no  such  distinction, 
I am  unable  to  believe  that  there  is  any  such  constitutional  dis- 
tinction.” The  writ  could  be  suspended  and  arrests  made  when- 
ever the  public  safety  required  it,  he  insisted,  and  wherever  this 
might  occur.55  Lincoln  was  similarly  legalistic  in  responding  to  a 
Democratic  argument  that  rested  on  the  hypothetical  assump- 
tion that  the  Constitution  be  read  without  the  habeas  corpus 
suspension  clause.  To  this  Lincoln  countered:  “Doubless  \sic]  if 
this  clause  of  the  constitution,  . . . were  expunged,  the  other 
guarranties  would  remain  the  same;  but  the  question  is,  not 
how  those  guarranties  would  stand,  with  that  clause  out  of  the 
constitution,  but  how  they  stand  with  that  clause  remaining 
in  it ”56 
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Couched  in  the  usual  idiom  of  constitutional  politics,  Lincoln’s 
arguments  were  appropriate  expressions  of  the  legalistic  side  of 
American  constitutionalism.57  Yet,  ironically,  it  is  possible  to 
interpret  some  of  Lincoln’s  statements  in  this  idiom  in  a way  that 
supports  the  dictatorship  thesis.  In  his  message  to  the  special 
session  of  Congress  in  1861,  referring  to  habeas  corpus  suspen- 
sion, Lincoln  asked:  “.  . . are  all  the  laws  but  one , to  go  unexe- 
cuted, and  the  government  itself  to  go  to  pieces,  lest  that  one  be 
violated?”58  In  a message  to  Congress  of  May  1862,  he  described 
some  of  the  measures  taken  at  the  start  of  the  war  as  “without 
any  authority  of  law.  . . .”59  And  in  a statement  of  1864  he 
seemed  to  imply  that  the  Constitution  might  be  broken  to  save 
the  Union.  “By  general  law  life  and  limb  must  be  protected;”  he 
observed,  “yet  often  a limb  must  be  amputated  to  save  a life; 
but  a life  is  never  wisely  given  to  save  a limb.”60  In  this  meta- 
phor the  nation  is  the  life  to  be  saved,  the  Constitution  the  limb 
that  might  need  amputation.  The  inference  can  be  drawn  that 
emergency  action  to  save  the  government  is  expedient,  yet  also 
unconstitutional  and  lawless. 

Lincoln  of  course  denied  that  emergency  measures  to  save  the 
government  were  unlawful,  adducing  the  legalistic  arguments 
noted  above.  In  addition,  and  more  persuasively,  he  offered  a 
political-philosophical  defense  of  executive  actions  that  dwelt  on 
the  relationship  between  the  Union  and  the  Constitution. 

The  perspective  from  which  Lincoln  offered  this  more  sys- 
temic constitutional  justification  appears  in  the  fragment  on  the 
Constitution  and  the  Union  presumably  written  in  January 
1861.  Reiterating  the  theme  that  absorbed  him  as  the  struggle 
over  slavery  reached  its  climax,  Lincoln  stated  that  beyond  the 
Constitution  and  the  Union  lay  the  principle  of  liberty  expressed 
in  the  Declaration  of  Independence.  The  assertion  of  this  prin- 
ciple, he  wrote,  “was  the  word,  ‘fitly  spoken’  which  has  proved 
an  ‘apple  of  gold’  to  us.”  “The  Union , and  the  Constitution ,”  he 
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continued,  “are  the  picture  of  silver,  subsequently  framed  around 
it.”  Observing  that  the  picture  was  made  for  the  apple  and  not 
the  other  way  around,  he  urged  actions  to  ensure  “that  neither 
picture , or  apple  shall  ever  be  blurred,  or  bruised  or  broken.”61 
In  this  passage  Lincoln  was  primarily  concerned  to  define 
republican  liberty  as  the  fundamental  purpose  of  national  exis- 
tence. For  our  purposes  what  is  of  interest  is  the  equivalence  or 
identity  assumed  to  exist  between  the  nation  (the  Union)  and 
the  Constitution.  Destroy  liberty — or  allow  this  sacred  principle 
to  be  eroded  by  the  spread  of  slavery — and  both  the  nation  and 
the  Constitution  would  be  lost. 

Justifying  emergency  actions  taken  at  the  start  of  the  war, 
Lincoln  in  his  message  to  Congress  of  July  4,  1861  reaffirmed 
liberty  as  the  purpose  of  national  existence.  The  war,  he  de- 
clared, was  “a  People’s  contest ...  a struggle  for  maintaining  in 
the  world,  that  form,  and  substance  of  government,  whose  lead- 
ing object  is,  to  elevate  the  condition  of  men.  . . .”62  But  an 
equally  important  issue  was  also  involved:  “whether  a constitu- 
tional republic,  or  a democracy  . . . can,  or  cannot,  maintain  its 
territorial  integrity,  against  its  own  domestic  foes.”  “ ‘Is  there,  in 
all  republics,’”  Lincoln  asked,  “‘this  inherent,  and  fatal  weak- 
ness?’ ‘Must  a government,  of  necessity,  be  too  strong  for  the 
liberties  of  its  own  people,  or  too  weak  to  maintain  its  own  exis- 
tence?”’ Seeking  to  avoid  both  extremes,  Lincoln  announced: 
“.  . . no  choice  was  left  but  to  call  out  the  war  power  of  the 
Government;  and  so  to  resist  force,  employed  for  its  own  de- 
struction, by  force,  for  its  preservation.”63 

Was  it,  then,  lawful  and  constitutional  to  defend  the  Union 
and  the  Constitution?  And  was  it  possible  to  do  so  without  resort 
to  dictatorial  power?  Plainly  Lincoln  believed  it  was,  and  this 
not  mainly  in  consequence  of  any  construction  of  positive  law  or 
constitutional  text,  but  rather  on  the  self-evident  truth  that  the 
Constitution  justifies  extraordinary  action  to  preserve  the  sub- 
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stance  of  political  liberty  that  constitutes  both  its  own  end  and 
the  purpose  of  the  nation.  In  the  Hodges  letter  of  April  1864, 
Lincoln  expressly  equated  Union  and  Constitution  in  justifying 
executive  actions.  He  wrote:  “I  felt  that  measures,  otherwise  un- 
constitutional, might  become  lawful,  by  becoming  indispensable 
to  the  preservation  of  the  constitution,  through  the  preservation 
of  the  nation.”64  To  preserve  the  nation,  in  other  words,  was  to 
preserve  the  Constitution.  “I  could  not  feel  that,  to  the  best  of 
my  ability,  I had  even  tried  to  preserve  the  constitution,”  he 
added,  “if,  to  save  slavery,  or  any  minor  matter,  I should  per- 
mit the  wreck  of  government,  country,  and  Constitution  all 
together.”65 

In  this  sentence  Lincoln  twice  uses  the  word  “constitution”, 
spelling  it  with  a lower-case  and  then  an  upper-case  “C”.  Does 
this  mean  he  has  in  mind  two  different  conceptions  of  the  term? 
One  may  perhaps  draw  that  inference,  considering  the  two- 
track  constitutional  justification  he  employed  to  explain  the 
lawfulness  of  emergency  war  measures.  The  Constitution  was 
not  only  the  written  instrument  of  government  adopted  at  the 
nation’s  founding  and  intended  to  function  as  a supreme  legal 
code.  It  was  also  the  principles,  ideals,  institutions,  laws  and 
procedures  tending  toward  the  maintenance  of  republican  lib- 
erty by  which  the  American  people  agreed  to  order  their  polit- 
ical existence.  The  Constitution,  in  other  words,  was  not  merely 
positive  law,  derivative  or  reflective  of  national  life,  as  in  the  life- 
and-limb  metaphor  noted  above  that  is  typically  used  to  illus- 
trate Lincoln’s  approach  to  constitutional  justification.  Rather, 
the  Constitution  was  the  nation,  or — to  put  it  the  other  way 
around  in  a way  that  is  perhaps  more  meaningful  and  revealing 
— the  nation  was  the  Constitution:  America  was  the  system  of 
political  liberty  created  by  the  founders  and  now  defended 
against  an  internal  enemy.66  In  the  Hodges  letter  Lincoln  asked 
whether  it  was  “possible  to  lose  the  nation,  and  yet  preserve  the 
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constitution.”67  If  the  Constitution  was  simply  a legal  code,  the 
possibility  existed.  But  under  Lincoln’s  political-philosophical 
view  of  the  Constitution  it  was  not  possible  to  lose  the  nation 
while  preserving  the  Constitution.  To  lose  one  was  to  lose  the 
other. 

This  nonlegalistic,  nonjuridical  conception  of  the  Constitu- 
tion was  not  nearly  so  uncommon  in  the  nineteenth  century  as  it 
has  become  today.  Indeed,  it  was  vigorously  expressed  in  an 
influential  treatise  by  Lincoln’s  legal  advisor  in  the  War  Depart- 
ment, William  Whiting,  in  his  widely  circulated  War  Powers 
Under  the  Constitution  of  the  United  States.  Strict  constructionists, 
Whiting  noted,  insisted  on  the  letter  of  the  Constitution  and 
were  unable  to  see  that  the  Constitution  was  “only  a frame  of 
government,  a plan  in  outline  for  regulating”  national  life.  Strict 
constructionists  saw  the  Constitution  as  “incapable  of  adapta- 
tion to  our  changing  conditions,  as  if  it  were  ...  an  iron  chain, 
girdling  a living  tree,  which  could  have  no  further  growth  unless 
by  bursting  its  rigid  ligature.”  Whiting  rejected  this  narrow 
legalism.  The  Constitution,  he  wrote,  “more  resembles  the  tree 
itself,  native  to  the  soil  that  bore  it,  waxing  strong  in  sunshine 
and  in  storm,  putting  forth  branches,  leaves,  and  roots,  accord- 
ing to  the  laws  of  its  own  growth.  ...”  Foregoing  metaphor, 
Whiting  then  offered  an  historical  analogy:  “Our  Constitution, 
like  that  of  England,  contains  all  that  is  required  to  adapt  itself 
to  the  present  and  future  changes  and  wants  of  a free  and  ad- 
vancing people.”68  To  be  sure,  these  are  Whiting’s  words,  not 
Lincoln’s.  Yet  they  seem  aptly  to  express  the  tendency  of  Lin- 
coln’s constitutionalism. 

It  is  of  course  the  nature  of  Lincoln’s  constitutionalism  that  is 
placed  in  dispute  by  the  dictatorship  convention.  Advocates  of 
that  interpretation  ultimately  see  Lincoln  as  disregarding  or 
transcending  constitutional  limitations.  Their  position  is  implic- 
itly reinforced  by  those  who  describe  Lincoln  as  a pragmatic 
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British  cartoonist  Matt  Morgan  showed  Lincoln  present  as  the  American 
Constitution  was  burned  at  the  stake  in  this  1863  cartoon. 


instrumentalist  who  subscribed  to  the  theory  of  the  “living  Con- 
stitution” and  regarded  it  as  a social  document  capable  of  or- 
ganic growth.69  This  is  perhaps  a plausible  conclusion  which  the 
quotation  from  Whiting,  and  Lincoln’s  own  equating  of  the 
Constitution  and  the  nation,  might  appear  to  support.  The 
trouble  with  the  pragmatic-instrumentalist  approach  to  the  Con- 
stitution, however,  is  that  it  tends  to  negate  the  idea  of  constitu- 
tional limitations.  It  encourages  an  “anything  goes”  mentality 
that  justifies  purposes  and  objects  remote  from  those  envisioned 
by  the  framers  of  the  Constitution,  and  presumably  excluded  by 
them  except  through  the  process  of  constitutional  amendment. 
It  rejects  original  intention  as  a guide  to  constitutional  interpre- 
tation. And,  I believe,  it  gravely  misunderstands  Lincoln  and 
the  Civil  War  generation,  who  were  closer  in  outlook  to  the 
fixed  constitutionalism  of  the  founding  fathers  than  to  the  prag- 
matic liberalism  of  the  twentieth  century. 

We  may  take  Chief  Justice  John  Marshall  as  illustrative  of  the 
constitutional  outlook  of  the  founding  generation  and  the  early 
national  period,  which  informed  Lincoln’s  statesmanship.  In  his 
most  famous  admonition,  in  McCulloch  v.  Maryland , Marshall 
declared:  “We  must  never  forget  that  it  is  a constitution  we  are 
expounding  . . . intended  to  endure  for  ages  to  come,  and  conse- 
quently, to  be  adapted  to  the  various  crises  of  human  affairs.”70 
Marshall  did  not  mean  that  the  Constitution  was  infinitely  flex- 
ible or  that  new  powers  and  purposes  of  government  could  be 
fashioned  out  of  whole  cloth,  as  advocates  of  the  “living  consti- 
tution” seem  to  assume.  He  meant  that  the  purposes  and  objects 
set  forth  by  the  framers  in  the  fundamental  law  must  always  be 
the  touchstone  and  test  of  constitutional  legitimacy,  the  criterion 
to  be  employed  in  constitutional  adaptation  and  adjudication. 
May  we  not  consider  defense  of  the  Union  and  the  Constitution 
a legitimate  object  assigned  to  the  federal  government  by  the 
framers?  And  may  we  not  conclude  that  Lincoln’s  exercise  of 
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power  to  this  end  was  compatible  with  the  concept  of  a fixed 
Constitution? 

Ultimately  Lincoln  appealed  to  a kind  of  constitutional  com- 
mon sense  that  while  respecting  the  requirements  of  procedural 
regularity  and  formal  legality,  was  concerned  above  all  with 
preserving  the  substance  of  republican  liberty — the  purpose  both 
of  American  nationality  and  the  constitutional  order.  One  sees 
this  in  Lincoln’s  opinion  on  the  admission  of  West  Virginia  to 
the  Union  in  December  1862. 

In  accordance  with  constitutional  requirement,  the  Unionist 
movement  in  Virginia,  sustained  by  the  Lincoln  administration 
and  recognized  as  the  loyal  government  of  the  state,  had  given 
its  approval  to  the  creation  of  West  Virginia.  Opponents  of  par- 
tition condemned  it  as  unconstitutional  on  the  ground  that  the 
loyal  Pierpont  government  was  not  the  legitimate  government 
of  the  state,  because  chosen  at  an  election  in  which  the  majority 
of  Virginia  voters  (living  in  rebellious  areas)  had  not  partici- 
pated. Lincoln  rejected  this  argument.  “Gan  this  government 
stand,”  he  asked,  “if  it  indulges  constitutional  constructions  by 
which  men  in  open  rebellion  against  it,  are  to  be  counted  . . . the 
equals  of  those  who  maintain  their  loyalty  to  it?”  Only  by  enter- 
taining “these  absurd  conclusions,”  he  reasoned,  could  it  be 
denied  that  the  body  that  consented  to  the  creation  of  West 
Virginia  was  the  legislature  of  Virginia.  Lincoln  continued:  “It 
is  said,  the  devil  takes  care  of  his  own.  Much  more  should  a 
good  spirit — the  spirit  of  the  Constitution  and  the  Union — take 
care  of  it’s  own.  I think  it  can  not  do  less,  and  live.”71  This  was 
not  the  urging  of  a dictator,  whether  benevolent  or  otherwise, 
but  of  a constitutionalist  faithful  to  the  purpose  for  which  the 
Union  and  the  Constitution  were  created  and  ordained. 
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